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Q3 2016 HIGHLIGHTS –
INCREASED ACTIONS &
RENEWED FOCUS ON TILA
Q3 2016 HIGHLIGHTS
The frequency of regulatory enforcement action increased from Q2 2016 to Q3 2016 by a
relatively high 17%, as seen in Figure 1, but remains lower than rates observed in other prior
periods reviewed in this issue. Approximately two-thirds of enforcement actions were
issued by the four major agencies, with fourteen from the CFPB, thirteen from the FDIC,
six from the OCC, and five from the FRB (See Figure 2). The CFPB’s actions centered
around unfair, deceptive, or otherwise improper lending practices in violation of UDAAP,
TILA, and FCRA, while the FDIC, the OCC and the FED issued actions for violations of
rules and regulations including BSA/AML, compliance with capital adequacy requirements,
the Servicemembers Civil Relief Act, and the National Flood Insurance Program. UDAAPand BSA/AML-related violations accounted for the highest numbers of actions in Q3 2016.
More importantly, there appears to be a renewed focus placed on TILA compliance, as
evidenced by a dramatic increase in related actions in the current quarter (seven actions)
from previous periods under review (versus no more than two actions in any one period).
In September 2016, the OCC released their Mortgage Metrics Report for Q2 2016, which
provided a summary of mortgage modification data gathered from seven national banks
with large mortgage servicing portfolios.1 The report shows that credit quality continues to
improve with an almost one percentage point increase in the number of current, performing
loans being serviced from the second quarter of 2015, as well as a decrease in the total
number of foreclosures initiated and all home forfeiture actions taken over the same period.
These observed decreases in problem loans, however, must be considered in concert with
the total size of the servicing portfolios of the seven banks under review. Servicing continues
to move to non-depository institutions, as evidenced by the seven percent decrease in the
total number of mortgage loans being serviced by these large banks over the last year.
The trend toward non-bank servicing does not appear to be abating. According to
an Inside Mortgage Finance study released November 3, 2016, the total proportion of
mortgages originated, in dollars of credit extended to borrowers, by non-bank and
second tier mortgage servicers rose above the 50% mark for the first time in history.2
51.4% of all loan dollars extended by the top 50 mortgage lenders were attributed
to non-banks in Q3 2016, as compared to 46% for all of 2015, and six of the top
ten mortgage lenders, measured by origination volume, were non-bank lenders, as
compared to four of the top ten in 2015.3
This shift from bank to non-bank mortgage lending may be attributed to the high cost of
servicing mortgage loans due to the increase in regulation over recent years. According
to American Banker, the cost of servicing a loan has increased from $500 annually
1.

https://occ.gov/publications/publications-by-type/other-publications-reports/mortgage-metrics/metrics-q2-2016.pdf

2.

http://www.insidemortgagefinance.com/issues/imfpubs_imf/2016_42/latest_data/Nonbanks-and-Second-Tier-ofMortgage-Servicers--1000038895-1.html

3.

http://www.wsj.com/articles/banks-no-longer-make-the-bulk-of-u-s-mortgages-1478079004

before the housing crisis to roughly $2,500 in today’s current regulation-heavy environment.4 This increased cost, coupled with ever
growing timelines for foreclosure, is a potential factor driving commercial banks away from single-family mortgage lending, leaving nonbank lenders with less capital to take on the bulk of mortgage lending and servicing and the activities, and their associated costs.
Additional charts and graphs with commentary on Q3 2016 are below.
Highlights:

ACTIONS BY REGULATORS (FIGURES 1-2)
Regulatory Action Quarterly Counts (Figure 1)

Regulatory Actions Taken by Major Regulators (Figure 2)

Regulatory Trends by Action/Violation and Enforcement Occurrences (Figures 3-5)
•• The total regulatory actions identified in Q3 2016 increased by approximately 17% from the second quarter of 2016 to total 56.
•• The CFPB, OCC, FDIC, and FED were the primary actors in the quarter, with the agencies’ combined actions accounting for 68% of
the total.
•• Since Q3 2015, the regulatory actions taken by the OCC, CFPB, and FDIC have accounted for 59% of all actions being tracked by
major enforcement agencies.

4.

http://www.americanbanker.com/bankthink/the-silent-crisis-in-housing-finance-1091391-1.html
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Regulatory Trends by Action / Violation and Enforcement Occurrences (Figures 3-5)
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Highlights
•• While the distribution of regulatory actions varies across each quarter, Settlement and Formal Agreement/Consent Order
represented 81% of regulatory action types over the last five quarters.
•• Formal Agreement/Consent Order and Cease & Desist ranked as the most frequent regulatory actions taken in Q3 2016.
•• These top regulatory actions types accounted for 73% of the total actions observed in the current quarter. Frequency of Formal
Agreement/Consent Order increased nearly twofold in Q3 2016, after decreasing significantly in Q2 2016, to account for 50% of all
actions observed in the quarter.

Q3 2016 to Q3 2015 Regulation/Regulating Agency Types of Violations (Figure 4)

Note: Multiple violations types may be counted as part of one consent order or action taken by federal and state regulators.
Highlights:
•• The top areas of violations over the last five quarters were: issues around Unfair and Deceptive Practices (21.6%); Bank Secrecy Act/AntiMoney Laundering (13.1%); Basel/Capital Requirements (5.6%); and Regulation AB: Asset-Backed Securities & RMBS Violations (5.6%).
•• Violations involving Unfair, Deceptive and Abusive Acts and Practices and BSA/AML compliance remained the highest instances of regulatory
enforcement action, while instances of actions related to the TILA increased after four quarters of limited or no action from Q3 2015 to Q2 2016.
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Q3 2016 to Q3 2015 Number of Enforcement Occurrences and

Q3 2016 to Q3 2015 Number of Enforcement Occurrences and Total Amount in Fines and Penalties
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Note: Multiple violations types may be counted as part of one consent order or action taken by federal and state regulators.
Highlights:
•• Improper mortgage loan practices accounted for the highest total related fines over the last 5 quarters; Securities, Commodities or
Foreign Exchange-related violations, which was previously the largest, accounts for the second most total dollars in fines and penalties.
•• UDAAP violations (24%), improper mortgage loan practices (16%), BSA violations (13%), governance deficiencies (13%), and
securities, commodities and forex violations (11%) were the largest enforcement occurrences over the last five quarters.
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Appendix
Enforcement Tracker Violation Type Definitions
Bank Secrecy Act Violation: Failure of the financial institution to meet internal controls and monitoring requirements set forth by the
Bank Secrecy Act or Anti Money Laundering Act.
Fraudulent Lending to Insiders: Extension of credit to an insider, as defined by Regulation O and Regulation W, that exceed limits set by
Regulation O or Regulation W or provide the insider with any preferential treatment.
Governance Deficiencies: Failure of a financial institution and/or its Board to fulfill its fiduciary responsibilities in various areas of bank
management such as compliance risk management, operational efficiency, or interest rate risk management. (This category includes
Directors & Officers Actions; Compliance Risk Management; Management Replacement and Operations; Credit Risk and Interest Risk
Management)
Improper Accounting Practices: Failure to follow GAAP (Generally Accepted Accounting Principles) through means such as fraudulent
reporting, omission of assets or liabilities, etc.
Improper Auto Lending Practices: Violation of law or regulation in the origination or servicing of an auto loan.
Improper Foreign Transactions: Violation of any law or regulation governing interactions with foreign entities; commonly an OFAC
violation.
Improper Mortgage Loan Practices: Violation of a law or regulation in the origination or servicing of a mortgage loan or mortgagebacked securities.
Improper Student Lending Practices: Violation of law or regulation in the origination or servicing of an education loan.
Improper Consumer Lending Practices: Violation of law or regulation in the origination or servicing of a consumer loan, other than
mortgage, auto or student loans.
Insufficient Capital: Failure of a financial institution to meet minimum capital requirements set forth by Basel.
National Flood Insurance Program Violation: Violation of the National Flood Insurance Program requirements or related acts and
regulations, such as the National Flood Insurance Act or Flood Disaster Protection Act (Regulation H).
Payday Loans Violation: Violation of any law or regulations in the issuance or servicing of payday loans.
Securities, Commodities of FX Violation: Violation of any law or regulation in the distribution, monitoring, or trading or securities,
commodities, or forex.
Servicemember Civil Relief Act Violation: Violation of any law or regulation in the origination of servicing of a line of credit to an active
duty member of the US Armed Forces.
Third Party Vendor Management: Failure by an institution to ensure that third party vendors are operation in compliance with pertinent
laws and regulations.
Unfair and Deceptive Practices: Any unfair or deceptive statement, disclosure, or action which causes material harm to the consumer.
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firm that helps clients take control of their future. Navigant’s professionals apply deep
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